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Constitutional Law — Corporations — Service or Process. — A statute 
authorizing service of summons on corporations which neglect to file names of 
officers on whom process may be served, to be made by leaving copies with the 
register of deeds where the corporation has its principal office, is held, in Pinney 
v. Providence Loan & Inv. Co. (Wis.), 50 L. R. A. 577, to be invalid for lack of 
due process of law. With the case is an extensive note on the question, what 
service of process is sufficient to constitute due process of law. 

Statutes of a similar character exist in Virginia. See Va. Code, sees. 1104-1105; 
1266-1267. 



Bankruptcy — Preferences. — The payment of money by an insolvent to an 
unsecured creditor in the ordinary course of business is held, in Be Fizen & Co. 
(C. C. A. 9th C. ), 50 L. R. A. 605, to be a transfer of property within the mean- 
ins: of the bankruptcy act of 1898, sec. 60a, making transfers of property by an 
insolvent for the purpose of enabling one creditor to get an advantage over the 
others an illegal preference, and a creditor who has received such payment is re- 
quired to surrender it before he can claim for the balance of his account. 

See article on this subject in 6 Va. Law Reg. 455. 



Negligence — Breach or City Ordinance. — A general city ordinance re- 
quiring motormen and conductors of street cars to keep a vigilant watch for all 
persons on foot and stop the car on the first appearance of danger is held, in 
Holwerson v. St. Louis & S. R. Co. (Mo.), 50 L. R. A. 850, not to affect the civil 
liability of the street-railway company to persons injured by its failure to comply 
with the ordinance, where this was not made a part of the railway franchise and 
the company had never agreed to be bound by it. 

As to whether the rule that breach of a statute gives a right of action to any 
person injured thereby, includes a breach of a city ordinance, see 4 Va. Law Reg. 
702; Dangerfield v. Thompson, 33 Gratt. 151; Washington etc. Co. v. Lacey, 94 
Va. 460. 



Fire Insurance — Loss Pending Executory Contract or Sale. — The de- 
struction by fire of improvements on land for which a contract of sale had been 
made, but before possession was taken by the vendee, is held, in Phinizy v. Gwrn- 
sey (6a. ), 50 L. R. A. 680, to cast the loss on the vendor, and therefore to give 
him the right to any insurance on the property, and, while the statute denies the 
vendor any right to specific performance of the contract in such a case, the vendee 
is allowed such remedy, with such an abatement of the contract price as is just 
and reasonable. 

In the absence of statute, however, loss by destruction of improvements on the 
premises, falls on the vendee. Where the vendor holds a fire policy on the 
premises in such case, the courts are not agreed as to who is entitled to the insur- 
ance money. On principle — insurance being for indemnity only — the insurance 
company, after paying the loss to the vendor, should be subrogated pro tanto to 
his rights against the vendee. And this is the English doctrine. Castellain v. 
Preston, L. R. 11 Q. B. Div. 380 (1883). In a recent Maryland case, the vendee 
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was held entitled to the insurance money. Skinner v. Houghton, 48 Atl. 85. It is 
difficult to distinguish the situation of the unpaid vendor, before conveyance of 
title, from that of a mortgagee; .and by the great weight of authority, where the 
mortgagee insures for his own benefit, the right of subrogation exists in behalf of 
the insurance company. Carpenter v. Providence etc. Co., 16 Pet. 495. 



Covenants Bunning with Land — Whether Broken Covenants Pass 
to Grantee. — The common-law rule that only unbroken covenants of title run 
with the land, recently received careful consideration by the New York Court of 
Appeals, in Qeiszler v. DeCraaf, 59 N. E. 993, and was repudiated. 

In 2 Minor's Inst. (4th ed. ) 717, it is said that " no covenant which is broken 
is capable of being afterwards assigned at law. When, therefore, a covenant is 
violated, the suit must be brought by the party at that time interested, and not by 
one to whom the land may afterwards have come by assignment " — citing Dickinson 
v. Hoomes, 8 Gratt. 353, 396; Marbury v. Thornton, 82 Va. 705; Washington etc. 
Bank v. Thornton, C3 Va. 164. In none of these cases was the precise question 
involved, and what was said on the subject was obiter. 

The rule had its origin in the familiar common-law principle denying the 
assignability of choses in action — unbroken covenants running with the land con- 
veyed being almost, if not quite, the sole exception. 

In dealing with the question, the New York court, in the principal case, said : 

" It was the general rule of the common law that all covenants for title ran 
with the land until breach. In this State it has been held that a breach of the 
covenants of seisin, of right to convey, and against incumbrances occurred, if at 
all, upon delivery of the deed, while those for quiet enjoyment, warranty, and for 
further assurance were not broken until an eviction, actual or constructive. 
Eawle, Cov. (5th ed. ), sec. 202, and note. And -it has been generally held that 
those of the former class do not run with the land, while the latter do. The 
foundation of this distinction is not clearly traceable among the early English 
decisions. The principal reason for it, however, seems to have been that at com- 
mon law no privity ofestate or tenure existed between a covenantor and a remote 
covenantee, and, therefore, when a breach of a covenant of title occurred, if it 
was not such a covenant as was affixed to the land and ran with it, it could not be 
taken advantage of by a remote covenantee or a stranger to the original covenant , 
since it was, as to him, a mere chose in action, and at common law choses in action 
were not assignable. But now choses in action are assignable, and the question is 
whether the ancient law concerning the covenant against incumbrances has sur- 
vived the reasons upon which it was founded. 

" The operation of the common-law rule upon the grantee seeking to enforce the 
covenant against incumbrances was always inconvenient, and the rule itself ex- 
ceedingly illogical. While it was held that the breach occurred upon delivery 
of the deed, it was also held that the covenantee could not recover more than 
nominal damages until he had paid off the incumbrance, or had been actually or 
constructively evicted. Delavergne v. Norris, 7 Johns. 358; Hall v. Dean, 13 
Johns. 105; Stanard v. Eldridge, 16 Johns. 254; Crant v. Tollman, 20 N. Y. 191; 
McCuckin v. MMank, 152 N. Y. 297, 46 N. E. 490. It was virtually held that, 
when the incumbrance was a money charge which the grantee could remove, 



